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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KIM M. SMITH,
Defendant-Appellant.

NO. 45778
Bonner County Case No. CR 2017-3510

RESPONDENT’S BRIEF

Has Smith failed to show that the district court abused its sentencing discretion when it
denied his Rule 35 motion for reconsideration of his sentence of life with ten years determinate for
his second conviction for forcible rape?
ARGUMENT
Smith Has Failed Show That The District Court Abused Its Discretion
A.

Introduction
The state charged Smith with one count of rape, with an enhancement for being a repeat

sexual offender because of a prior rape conviction, and one count of forcible sexual penetration.
(R., pp. 47-49.) Pursuant to a plea agreement, Smith pled guilty to rape and the state dismissed
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the additional count and the enhancement. (R., pp. 64-84.) The district court imposed a sentence
of life with ten years determinate. (R., pp. 95-100.)
Smith filed a Rule 35 motion for reconsideration of the sentence, with attachments.
(Confidential Documents, pp. 101-162.) The district court denied the Rule 35 motion. (R., p. 107;
1/30/18 Tr., p. 8, L. 25 – p. 9, L. 16.) Smith filed a notice of appeal timely from the denial of his
Rule 35 motion. (R., pp. 109-12.)
On appeal Smith argues that the district court erred in denying his Rule 35 motion.
(Appellant’s brief, pp. 6-10.) Specifically, he argues that he presented new evidence that he was
“capable of being a productive member of society during periods of release” and could “address
potential triggering events in a pro-social way.” (Appellant’s brief, pp. 7-8.) Furthermore, he
claims the district court “used a faulty syllogism” to reject his claim that his age made him less of
a risk to reoffend. (Appellant’s brief, pp. 8-9.) Smith has failed to show that his sentence was
excessive in light of new or additional information provided with his Rule 35 motion

B.

Standard Of Review
“[A] lower court’s decision to grant or deny a Rule 35 motion will not be disturbed in the

absence of an abuse of discretion.” State v. Hanson, 150 Idaho 729, 734, 249 P.3d 1184, 1189 (Ct.
App. 2011). “A motion for reduction of sentence under I.C.R. 35 is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Burggraf, 160 Idaho 177, 180, 369 P.3d
955, 958 (Ct. App. 2016). “When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840
(2007).
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C.

Smith Has Shown No Abuse Of The District Court’s Discretion
Smith was convicted of kidnapping and robbery in 1972. (Confidential Documents, p. 42.)

He was charged at that time with rape, a count dismissed in a plea agreement. (Id.; 12/19/17 Tr.,
p. 35, Ls. 18-24.) A year after being released from prison, Smith committed a rape for which he
was convicted. (Confidential Documents, p. 42; 12/19/17 Tr., p. 35, L. 25 – p. 36, L. 1.) He was
deemed a sexually violent predator in Washington. (Confidential Documents, pp. 42-43.) He
committed the instant offense while either on release from the Washington Department of
Correction or while he was subject to civil commitment. (Confidential Documents, p. 43.) The
district court considered the goals of sentencing, concluded that Smith does well while incarcerated
but presents an unacceptable risk to society if not incarcerated, and imposed a sentence of life with
ten years determinate. (12/19/17 Tr., p. 34, L. 16 – p. 37, L. 3.)
With his Rule 35 motion, Smith provided a second psychosexual evaluation. (Confidential
Documents, pp. 103-11.) The evaluator placed him in the “moderate risk category” in which “39%
of offenders … committed a sexual re-offense within 7 years, and 59% reoffended within 10
years.” (Confidential Documents, p. 111.) Smith also provided a federal report on the effects of
aging on recidivism. (Confidential Documents, pp. 112-57.) That report listed reincarceration
rates for persons 60 years old at release of between 6.5% and 9.1%. (Confidential Documents, p.
155.) The district court rejected the evidence that Smith presented a low risk of re-offense, in part
because Smith was a recidivist despite being over age 60. (1/30/18 Tr., p. 9, Ls. 7-16.)
The district court correctly concluded that Smith is a threat to society if not incarcerated.
His history attests to that. Contrary to his argument on appeal (Appellant’s brief, pp. 1, 7-10), the
district court did not give inappropriate weight to his evaluations or his age. Smith has failed to
show that his sentence is excessive in light of the information he provided with his Rule 35 motion.
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CONCLUSION
The state respectfully requests this Court to affirm the district court’s order denying
Smith’s Rule 35 motion.
DATED this 3rd day of January, 2019.

__/s/ Kenneth K. Jorgensen_________________
KENNETH K. JORGENSEN
Deputy Attorney General
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